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Summary

Puerto Rico Telephone Company. Inc. (“PRT™) submuts this Pennion for Declaratory
Ruling seeking a determination that an Osder 1ssued by the Telecommunications Regulatory Board
of Puerto Rico (“TRB” or “Board™) 1s prcempied by fedeial adnumistrauve and statutory law. The
TRB has 1equited that PRT keep m place a system known as “reverse toll billing” or “wide areu
calling,” which allows wireless providers 10 adopt alternative ariangements 1 order to avoid
having wireline customers pay tofl charges when calling certain wireless numbers

Reverse 1oll nlling rehies en using NPA-NXX codes 10 determine which camer serves a
particular nurmber  Because the implementation of pooling and portimg results tn NPA-NXX
codes being spht among mulupie carrers, 1t 1s impossible for PRT to comply (ully with the
Board’s aider and provide 1everse wil bilhing on all wireless numbers  This s the same result
reached by carmiers across the United States

[f PRT complies to the extent possible with the Board's Order and retamns reverse toll
mihing on those NPA-NXXs that were onginally assigned to wireless carers. those custemers
who port wirehine numbers to wireless camers (and those wireless customers who receive a
number in a formerly wirelime NPA-NXX hecausc of pooling) will not 1eceive reverse toll billing,
and callers {0 these numbers may be assessed toll charges  Symilarly, a customer who ports a
wiretess number (o a wireline phone (and those customers who recerve a number 1n a formerly
wireless NPA-NXX because of pooling) will, as a side cffect, reccrve reverse 101l bilhng on their
wireline phone

PRT 1espectfully believes that the Board's Order 1s inconsistent with federal porting and
pooling requircments and will result 1n unreasonable discrimmation  Therefore, it 1s preempted
both by the Commgsion’s pooling and porting ruies and by Section 202 of the Communications
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Belore the
Federal Communications Commission
Washington, DC 20554

In the Matler of

Puerto Rico Telephone Co.

Penuien for Declaratory Ruling Regarding
Implementation of Local Number
Portability and Number Pooling

PETITION FOR DECLARATORY RULING

Pucric Rico Telephone Company (“PRT) hereby respectfully requests that the Federal
Commumications Commission (“Commussion”) 1ssue a declaratory ruling' finding that an order
jssued by the Telecommunications Regulatory Board of Puerto Rico ("TRB™ or "Board”) on
November 20, 2003, which requires PRT to mamtain reverse toll billing afier implementation of
local number portabihity (“"LNP™), 1s inconsisient with the Commnussion’s LNP and thousand-
number pooling requirements and with Section 202 of the Communications Act.” With the
implementation of LNP and pooling. PRT can no longer determine based on the NPA-NXX which
lelephone numbers are assocated with wireless carmers and which with wireline camers. This
effectively piccludes the offering of reverse toll lilling arrangements for all wireless numbers
For this reason, other Jocal exchange carmers have discontinued their reverse toll billing offerings.

PRT will comply with the Board’s Order by continuing reverse 10l illing arrangements

with respect o all numbers in NPA-NXXs previously asaigned to wircless carriers but not with

'"47CFR §12

* Telecommumcatons Regulatory Board of Puerto Rico, Resolution and Order, Case No. JRT-
2003-CCG-0006 (Nov 20, 2003) ("Order’™) An English translauon of the Order 1s attached as
Extibin i

47U S C §202a).



tespect t0 umbers previously assigned to wirehme carmers thut are ported or pooled to wireless
camers. However, PRT respecifully believes that mamtaiming reverse toll billing defeats the goals
of perung and pooling. including tostening intermodal compenvon and ensunng number
conservauon. and causes umeasonable discnmmnation i violation of Section 202 of the
Commumcauons Act of 1934, as amended * Therefore, PRT requests that the Commuission issue a
declaratery ruling finding that the Board’s Order 15 inconsistent with federal law and 1s preempted.
1. BACKGROUND

PRT emphasizes that 1t has smplemented intermodal NP and pooling in compliance with
the Commussion’s deadlines, and all calls to and from porled and peoled numbers are being routed
appropniately und without delay * The deadhine for covered Commeicial Mobile Radio Service
("CMRS”) carmers 1o implement LNP in the top 100 Mcetropolitan Stausucal Areas (“MSAs™)
(includhing San Juan. Puerto Rico) was November 24 2003 * As of that date, wireline camers 1n
these areas were required Lo port numbers for 1equesting customers 1o wireless carriers,” and
wireless carmers were required 1o port numbers for requesting customers to either wireless or
wirehine carriers. In addinon, pursuant to the schedule established by the North Amenican
Numbering Plan Admmstiaton (“"NANPA"), thousand-block number pooling was implemented

for wireline carrzers in Puerto Rico 1o June of 2003

1470 S.C 8§ 202(a)

' While these calls are being routed without delay. the retention of reverse toli billing in
compliance with the Board’s Order means that customers calling certain numbers ported or pooled
1o wireless service will incur loll charges, while calls to numbers in the NPA-NXXs previously

dedicated to wireless service will not incur such chagges

* As required by the Commussion’s rules, PRT will be ready 1o provide intermodal NP 1n those
areas of Puerto Rico outside of the San Juan MSA on May 24, 2004,

“The CMRS LNP deadline does not affect the porting obliganons of LECs with respect to other
LECs PRT s fully comphant with the FCC’s rules for wireline LNP 47 CFR. § 52 23



For some ume, PRT has followed the general industry pracuce and offered CMRS camiers
with which 1t interconnects the opuion of “1everse toll billing,” also known as “wide arca calling.”
Reverse toll ilhing was oniginally devised as an opuon for wireless carmners 10 promole the growth
of CMRS service  Under a reverse toll artangement, in lieu of assessing toll charges on the
ornginating end user, a LEC agrees to route taffic directly to the CMRS carmer.® Thus, when a
wischme customer calls & wirgless customer whose telephone number 1s assigned to a different
local calling sone. the wireline customer is not asscssed the toll that would otherwise apply If the
CMRS carmier did not choose to usc reverse toll billing. the wireline customer would be assessed
tell chaiges

Reverse 101] billing was possible because PRT could identfy calls to wireless camers by
the nirst s1x digits of the telephone number (the "NPA-NXX"). As PRT studied the
implementauion of pooling and intermadal LNP. 1t 1eached the same cunclusion as carriers
throughout the United States. That 15, because both poohing and intermodal LNP make 1t
ympossible 1o know which carrier or service a given NPA-NXX 15 assigned 10, a comprehensive
reverse oll hilling ammangement cannot be maintamed after the implementation of pooling and
:ntermedal porung  In 2003, as the deadlime for intermodal porting drew near and as pooling was
smplemented,” PR reached the samie conclusion as camers throughout the Umited States and
prepared for the chmination of reverse toll billing

Concerned about the potenual impact thar the elimmaton of reverse toll billing would

have the TRB held a hearing on October 9, 2003 At that hearmg and in filings before the Board,

¥ Simmlar to offerings of other .LECs. PRT gave CMRS carriers a choice between compensating
PRT directly for the foregone toll charges or establishing facilines within each local calling zone
in order 10 pick up the traffic in the same zone m which 1t onginates.

0
Although peoling began 1n Puerto Rico in June 2003, the first pooled numbers were not activated
by any camer untl] November 2003



and as detasled below. PRT expluined that mamntaining the current rey erse 1oll billing system 1s
technically incompatible with the implementation of intermodal LNP and pooling. PRT worked to
ensurc that the Board, wneless camers, interexchange carriers, and Puente Rico consumers
undersiood the reasons why full implementation of intermedal LNP and pooling 1s incompauble
with reverse oil lling

No party to the proceeding presenled evidence contradicting PRT’s 1technical conclusions
Indeed, no other party presented any evidence al all  Furthenmore, no panty was able to aruculate
how reverse 1oll bilhing could be imaintained once pooling and porting were implemented.
Nonetheless. on November 20, 2003. the Board tssved an order rejecting PRT’s techmical
explanatons and requining PRT to continue reverse toll bithng." In this Order, the Bourd
misguidedly relied on a number of incorrect factual determinations and assumptions, and jeached
conclusions Lhat appear 1o conflict with federal LNP, poclhing, and non-d:scrimimation
requuements  Stating, mistakenly, that its Order does not affect the :mplementation of LNP 1n
Puerto Rico, the Board asserted that eliminaung reverse toll billing would have a negative impact
on the telephone network, violate interconmection agreements. damage companies’ investments,
and harm the pubhic interest."

It 1s technically impossible 1o offer reverse toll billing to all wieless customers after the
implementat:on of pooling and porung  PRT can coninue providing reverse toll billing, but it can
do so only for nauve wircless numbers 7 Moreover, 1f PRT provides reverse toll billing for any

nalive wireless numbers 1n a given NPA-NXX, 1t must do so for all numbers 1n that NPA-NXX

10 See Order at 9.
" Order at 3-7

' For the purposes of this Petiton, a “nauve wireless” number 1s any numbes 1n an NPA-NXX that
was onginally assigned (0 a wireless carner, regardless of which carmer currently utihizes the
number A “nauve wireline” numbes 1s any number in an NPA-NXX that was ongmally assigned
tara wireline carmer



As aresult, if PRT mamtams reverse toll billing for wircless customers, 1t will, as a side effect,
also be forced 1o provide revesse toll mlhng for any wirehine customer who either ports a wireless
numbet 10 a wirelime phone, or who recerves a native wireless phone number for their wireline
phone as aresult of pooling Fuither PRT cannor offer reverse toll billing for native wirehne
numbeis ported 10 a wireless camer. PRT also cannot provide reverse toll billing where a wireless
carmer recenn es g nauve wireline number threugh pooling.

For PRT 10 provide reverse 1oll billing on all calls Lo wireless camers, including pooled
«nd ported numbers, PRT would have o run a query on every call made from 1ts customers.
However, once PRT quenes a call. 11 cannor be passed 1o a long-distance carrier. The national
standaid for L NP requires that 1asks related 1o routing be conducted senally "* The switch first
determunes 1f the number 1s local. 1f the number 1s not local the switch hands 1he call off 1o the
customer’s pre-subscnibed long-distance carner  Onlyaf the number s local does the switch
proceed 1o determime whether a database guery 1s required." The LNP protocol does not allow for
a carner o conduct a database query prior to handing a call off 10 a long distance carrier. Once
the query 1s run, there 15 nu pocess for gomg back and transferning the call to a long-disiance

carmer ' In order 10 run qucues on all calls, PRT would have to put 11self in the position of being

" North Amencan Numbenng Council. Local Number Portability Administrauon Selection
Working Group Report App D (Architecture & Admymistratve Plan for Local Number
Portatihity) (Apr 25, 1997)

' For those calls where PRT 1s the pre-subscribed long-distance carmier, PR'T 1s the N-1 carmer and
performs the query.

> Redesigmng PRT"s switches 10 use u different Jogreal protocol is not a feasible alternative
First, such a step would put PRT at odds with the naional LNP siandard and would thus
Jeopardize PRT’s ability to compty with future 1evisions to the standard  Second. even if PRT
could 1un the nisk of gomg against the accepled protocol, a tedesign would require PRT to have
custom software wntien for each one of 1ts different switch types. Even if 1t were possible to find
a vendor (01 vendors) willing to perform this 1ask, the redesigns would be prohibinvely expensive



the N-1 carmer'® for all intra-island calls  1n other words, PRT would have to stop handing any
traffic to intra-islend long-distance carriers, and would have 1o transport and route nself all intra-
1sland calls made by 1ts customers, bypassing the customers’ pre-subsenbed intra-island carrier.

The Bouwrd s Order 1equiring 1etention of reverse toll lilling raises serious concerns under
federal LNP and puoling requnements. as well as questions regarding compliance with Section
202 of the Commun:cations Acl

I REVLERSE TOLL BILLING 1S TECHINICALLY INCOMPATIBLE WITH
FEDERAL LNP AND POOLING REQUIREMENTS,

As PRT eaplained to the Board, reverse toll billing 1s technically incompatible with
miermodal LNP and poaling  Therefore. it 1s not passible 10 mainiam reverse toll billing while
dlso complymeg with federal LNP and peoling requirements

As explamned above. intermodal LNP and pooling prevent wireline carners from knowing
which calls are directed 10 wireless carmers by the NPA-NXX code, which 1s essentsal for reverse
ol bithing  Pnor to the implementation of federal 1. NP and pooling requirements, PRT could rely
on the faci that a grven NPA-NXX code belonged 1o a certain carner. and that only customers of
that carmer would be assigned to that code. As a result, for calls inbound to native wireless NPA-
NXX codes, PRT could offer CMRS carmners the option of allowing wireline end users to avoid the
tall charges that would normully be assessed on calls Lo wireless phones with numbers assigned to
znother local calling area. This “1cverse” tolf billing meant that the wucless carner erther (1)
compensated PRT for not charging the end user toll charges when a wireline customer called toll
numbers asstigned Lo the wireless carner, or (2) established meet-point facihuies within each local

calling zone to pick up the waffic  With erther arrangement, the call did not result 1n any toll

charges to the wireline end user making the call.

[t A~ " " B
The “N-1 carer” is the enuty that handles a telephone call immedhately prior to handing the
call off to the termnatng carrier



Both pooling and porting have rendered the assumptions undeitymg reverse toil billing
untenable for the reasons noted below  As a result of number poolhing and intermodal number
porting, camiers incieasingly will have customers assigned 1o NPA-NXX codes that nadinonally
belonged to other carmiers or services  There will be no way, based on an NPA-NXX code, for a
carmer such as PRT to know to which caier (or what type of carmer) a call 1s bound Therefore,
all non-local calls from wireline consumers will have 10 be passed o the customer’s pie-
subscribed intra-1sland cammer  That carmer, whether 101s PRT or another intra-island camer, will
yuery the call and 1oute 1t appropriately ' Oncce the call 1s handed off to the intra-island carmer,
that carrer’s intia-island toll charges will appty **

Not addressing this issue, the Board's Order directs PRT to maintain reverse toll billing
even after the implementation of intermodal LNP and pooling  With pooling and porting 1n effect.
however, this 1s impossible, because PRT will have no way of knowing based on the NPA-NXX
whether a given call 1s going to & witeless cammer. As eaplained above, in order to route the calls
on behalf of the CMRS camer or 10 route thts taffic over the CMRS carner’s meet points, PRT
would have (o run a guery on every call made from 1ts customers and. hecause of the LNP
protacals, route every call itselt  This would make PRT the only toll provider in Puerto Rico,

bypassing the customer’s chosen pie-subscribed intra-island carmer.

" Contrary to the Board’s assertion i its Order the elimimanon of reverse toll billing 1s not a way
for PRT to avosd 1ts obligatzons when 1t 1s the N-1 camer. See Order at 5. In the case of a Jocal
call between PRT and a CLEC, where there are a total of two camers, PRT would be the N-1
carmer In the case of along distance call, where there may be three camers, the long distance
carrier would be the N-1 carmer  Under the national LNP standard, 1t 1s the N-1 carrier that1s
respons:ble for conducting the LNP query  Telephone Number Poriabiliry, Second Report and
Order. 12 FCC Red 12281, 12323 (1997} PRT peiforms the quenes where 1t 1s the N-1 camer
today and will continue to do so. However, with the implementanon of pooling and poruing, 1t 1s
mpossible for PRT to know which calls 1t must query based on the NPA-NXX. If reverse (oll
bithing 1s maintamed, a certain number of wireline-to-wireline long-distance calls (those where the
recerving party has a native wircless number) will not be routed (o the Jong-distance carmer, and
PRT will inconectly be forced to assumc the role of N-1 carner.

'8
Because the wirehme consumer will be assesscd toll chaiges, CMRS providers will no longer
pay the wirchne provider the reverse toll billing charges for these calls



Despite sts best efforts. PRT’s engimeers have not been able to idenufy a solution to the
techmeal problems 1denuified above. PRT 1s not alone. as this snuation 1s the same thioughout the
Umited States - Warcline cainers in marhets across the Umited States have been phasing out reverse
tell tilling over the last year im anticipation of intermodal LNP - Sprint stated that 1t “aggressively
sought a solution,” and that “[a]ll solunons were investigated,” but that “no sclution was
identified” that would allew the retention of 1eversc 1oll billing.” Last vear, the press reported that
many SBC customers “expenenced the chunge [of elimuimation of reverse toll billing] several vears
ago,” and that "all mine siates where BellSouth Corp s the Jocul provider got nd of the old billing
systemn by Oct. 1. [2002] " Many slale commmissions have treated this change on a ministenal
hasts with mimimal proceedings * Indeed. PRT s rescarch has found no staie where the regulatory

authority prevented the eliminanon of reverse toll billing

9 Spnnt Letier to Wireless Cuslomers (July 2003)
(hup./fwww spuntbmo com/bizpark/localwholesale/html/c _notficauons htnl)

% See Brian Beigsiem, Calling Cell Phones Could Carry Fees, Topeka Capital-Joumnal, Oct 26,
2002, at hiip.//cjonline com/stenes/102702/pro_cellphones.shiml. BellSouth has apparently
expernmented with a system 1hat seeks 1o maintain the funcuonahty of reverse toll billing in a
pocling and porung environment. However, BellSouth’s cxperimental solution only works for
those customers that e pre-subscrnibed to BellSouth jong-distance service. Currently, about 50
percent of PRT's local exchange customers use a camer other than PRT for intra-island long-
distance. Further, the BellSouth system does not contain @ mechamsm 1o warn the consumer when
toll charges arc bemng assessed, and the customer thus does not realize that he or she 1s mcuming

toll charges unul receaving & phone bill

1 See, ¢ g . New Mexico Public Regulation Commuission, Consumer Relations Division Release,
Wide Area Calling (Reverse Billing) changes. How They Affect Wireline (Landline) to Wireless
Calling in New Mexico

(hitp-//www amprc state nm us/consumers/pd{/consumrwacnewsrelease pdf) (staung that
“[rieverse illing arrangements between wireline and wireless carriers are heing terminated due to
changes in the industry™ and 1hat “[tJhe cancellation of these arrangements hetween landline and
wircless carsers 1s happening nationwide™): see also Informanon for Verzon Local Service
Customers who Make Cails 1o Cell Phones, New Hampshire Public Utilines Commussion, at

hitp //www puc state nh us/tcwebpage/CellPhoneExchanges xls (noting that reverse toll billing n
New Hampshire had been fully eliminated in early September 2003)



Im.  COMPLIANCE WITH THE BOARD’S ORDER RESULTS IN DISCRIMINATION
THAT CONFLICTS WITH FEDERAL 1LAW.

1f required to comply with the Board's Order, the best that PRT can technically accomplish
15 W offeriercise 10l brlling on native wircless numbers  However, as explained above, PRT
musl ofter this service on all natuve wireless numbers within a given NPA-NXX  Therefore, even
thase wireless numbers that are ported or pooled to wireline carmiers will be subject to reverse 1oll
billing, although PR'T will be unable to recover the 1everse toll charges from the terminating
carmer  In addmon. PRT cannot olfer reverse woll bilhing on native wireline numbers, even if a
customer ports hus or ier wirchne number to a wireless carrier, or wheie a wieless carmer
recenves a native wireline number through puoling

Retaining reverse 10}l billing under these techmical constramis 1s inconsistent with
Cammission precedent and federal JTaw. This practuice will discriminate against wireless customers
that 1ccerve native witehne numbers on their wireless phones erther through pooling or porting,
by imposing higher costs on wueline end users calling wireless customers with ported or pooled
numbess versus those calling wircless cusitomers with non-ported or non-pocled numbers. This
will serve as a powerful sncentive for a customer not (o port his or her exisung number and to
reject pooled numbers Such a result seems to contradict the LNP rules 1ssued by the
Cumnussion. which scek 10 reduce barriers to switching carners, and 1o undermine the ebjective
of ensunmg sufficient numbering 1csources through number pooling Moreover, a pohicy that
discriminales agaimst customers in ths way raises profound concems under the Communications

Act. which forbids unteasonsble discrimination in the provision of service by a common carner.

747 U.S.C. § 202(a) ("It shall be unlawful for any common carrier to make any unjust or
unreasonable drscniniination in charges, pracuces. classifications, regulations. facilities, or services
for or in connection with hke communication service directly or indirectly, by any means or
device. or 10 make o1 give any undue or unreasonable preference or advantage 10 any particular
person, class of persons, or locahty, o1 10 subject any particular person, class of persons, or
locality 1o any undue or unreasonable prejudice or disadvantage™)



In essence, complying with the Board’s Order requires PRT 10 provide wireline customers
who oblam a number 1n a native wireless NPA-NXX with a illing arrangement for incorming calls
that is fundamentally different fiom (and superior o) the arrangement that customers with any
other number would recerve, because callers could make toll calls 10 these numbers without
paying toll charges  The discrimmanon problem is even more profound with respect to wirehne
customers. because any customer that ported from a wirching camer 10 a wireless caimer would
retain the “wireline” prefix  As aesult. a/l customers who ported from PRT s wireline service 1o
any wireless service would not 1ecene the benetit of the billing arrangement available 1o those
wireless customels that received a number in a native wireless NPA-NXX  This would present a
strong disincentive 1o port

In considermg methods of implementng LNP. the Commission found that a plan that
“ueal[ed] ported numbers differently than non-poerted nombess” specifically contradicted 1ts LNP
mandate ** In the Number Portability Grder. the Comimission recognized that Congress imposed
these requirements "in order (o promote the pro-competitive. deregulatory markets 1t envisioned”
in the 1996 Act** The Commussion thus specifically rejected “methods which first route the call
thiough the onginal service provider’s network n order to determine whether the calfis o a
ported number, and then perform a query only if the callis to be ported ™ The Commussion
deiermined Lhat this would tieat ported numbers differentty than non-parted numbers,
disadvantaging “the carmer to whom the call was poried and ympair{ing] that carner’s abiliy to

compele effectively against the enginal service provider.”™ Under the Board’s Order, the

** Telephonc Number Portability. First Report and Order, 11 FCC Red 8352, 8380 (1996).
*1d ar 8354
P Id a1 8380

Jbld
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diffcring treatmnent between ported numbers and non-poerted numbers appears to be even more
discniminatory and to contradict federal LNP reguiements.

iV.  THE ORDER IS PREELMPTED BY FEDERAL LAW

Because the Board's Order 1s inconsistent with the Commussion’s LNP and poohng
requuements and causes unieasonable discnmination, 111s preempted by federal law  Federal law
preempts state law in three cases. (1) express precmpuion, where Congiess explicitly defines the
extent 10 which s enactments preempt state law; (2) field preemption. where state law attempts 10
regulate conduct in a field that Congress intended the federal law exclusively to occupy: and (3)
conflict preemption, where 1015 impassible o comply with both state and federal requirements, or
whcie state law stands as an obstacle to the accomplishment and execution of the full purposc and
obiectives of Congress ™

In this case confhct preemption apphies Not only does maintaining revetse tofl billing
present a baimer to the implementation of the mtermodal LNP and pooling consisient with federal
requirements, but 1t also puts PRT 1n the position of potenually violanng Secuon 202 of the

Communicatnons Act The Commussion should find that the Board’s directive Lo maintain reverse

roll bilhing consutules an obstacle 10 the accomphshment and execution of the full purpose and

T Industrial Truck Ass’™n Inc v Hewry. 125 F.3d 1205 (9th Cir, 1997) (ciing English v. General
Flec. Co, 496 U §. 72, 78-80 (1990)). Sowthern Fac. Transp. Co. v. Public Unl. Comm’n, 9 F.3d
807 (9th Cir. 1993), see also Crosby v. Nanenal Foreign Trade Council. 530 U.S 363, 372 (2000)
(citanons omitied) (explamming that “[a] fundamental pnneiple of the Consutution 1s that Congress
has thc power to preempt state law Even without an express provision for preemption, we have
found that statc Jaw must yield to a congressional Actn at least two circumstances. When
Congress intends federal law 10 ‘occupy the field,” state Jaw in that area is preempted. And even if
Congress has not occupied the field. state law s naturally preempted 10 the extent of zny conflict
with a federal statne We will find preemption where 1t 1s impossible for a private party 1o
comply with both state and federal law and where “under the circumstances of |a) parucular case.
[the challenged state law] stands as an obstacie to the accomphishment and execution of the full
purposes and nnjectives of Congiess.””)

1]



ohjectives of the Communications Act. and ts paccinpted both by the Comumisstion’s rules
regardmg NP and pocling as well as by the Communications Act itself %

V. CONCLUSION

For the fomegoing reasons, PRT respectfully requests that the Commussion issue a
declatatory ruling findimg the Board’s Order 1o the extent 1t requires the mamicnance of reverse
101l bulling 1s pieempted under federal law becuuse 1t 15 inconsistent with federal LNP and pooling

requuements and with the Commumnications Act.

Respectfulty submitied,

PUER10 RICO TELEFHONE COMPANY

/
By el O /Z////i/
- /

José E. Arioyo Dévila Suzanne Yelen

Sandra E Torres Lopez Toshua S Turner

Walter Anrovo Cuarrasquilio Sarah A. Dylag

Puerto Rico Telephone Company Wiley Reyn & Felding LLP
1515 Roosevelt Avenue, 12" Floor 1776 K Street, N.W.

Cuparra Heirghts, PR (0921 Washingion, DC 20006-2304
(787) 793-8441 (202) 719-7000

Its Attorneys
November 26, 2003

" Notably, complymg with the Board's Order also arguably jequites PRT to violate the FCC’s
rules aguinst “slamming.” To comply with the Board’s Ocuder, PRT must route 10 traffic away
from the IXC for wireline-to-wireline calls Domg so may be perceived as a violaton of the
Commission's “slamrmng” rules. because 11 could be interpreted as forcing PRT effectively to
change a subscnber’s fong-distance service provider without obtaining authorization 47 CFR §
64 1110, er seq
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COMMONWEALTH OF PUERTO RICO
REGULATORY BOARD OF TELECOMMUNICATIONS
OF PUERTO RICO

PUERTO RICO TELEPHONE
COMPANY, INC. CASE NO.: JRT-2003-CCG-0006

RESOLUTION AND ORDER

BACKGROUND:

In a keeoluticon and Order entered and notified in
September 26 and Ccteober 1, 2003, respectively, this Board
summoned Fuerto Rico Telephone Company, Inc. (“PRTCY) tc an
investigative hearing related to the implementation in Puerto
Rico in Novemser 24, 2003, of the local number pertability
service, 1n its intermodal modality, &as reguired by the
Federal Communications Commission (“FCC”).

Said Order is the result of a communication sent to this
Board in September 19, 2003, as well as of the information
provided to the media, in which PRTC communicates that it
will pexform modifications to the commercial agreements with
the companiecs providing wireless service. Said modificaticns
refer to the manner in which PRTC will bill its clients for
the calls originated from wireline telephones to wireless,
anticipating these will be valued and hilled to the client as
intraisland long distance calls, should the call end in a NXX
outside the local zone from which it originates. Under the

prevalling scheme, consumers do not pay long distance charges



for these calls, because PRTC negotiated with the wireless

companies providing the telecommunications service in Puerto
Rico, certain clauses regarding the routing and billing of
these.

Last October 9 the investigative hearing in gquestion was
keld Attendces included the three members of this Board,
Attorney Phoebe Forsythe Isales, President, and the Associate
Members, Attorney Vicente Agu:irre and Attorney Jorge
Bauermelister, acting as Examining Cfficer, Attorney Encarnita
Catalan Marché&n. During the hearing the testimony of the
PRTC was received, throuagh its witness, Eng. Roberto Correa,
Vice president of Operations. Likewise, Centennial de Puerto
Rico ("Centennial”] participated through its legal
representation, Attorney Christopher Savage, to the effect of
precenting 1ts asrguments regarding the controversy herein.
On this occasion, the Board invited the companies so wishing
to do it, to present their comments on the subject under
consideration '
CONTROVERSY :

The main subject before our consideration is PRTC's

The following companies submitted comments: Cingular
Wireless; Sprint; Telefédnica Larga Distancia and
AT&T Wireless  Additionally, the record includesg,
kesponse by PRTC; Comments and Claim by Centennial
and Reply Comments by PRTC.
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allegation that the implementation of the local number
portability service in its intermedal modality (“LNp~”),
1equitres routing the calls in a manner different to that
peing used so far, rhus alleging that the current billing
form for these calls, identified as reverse toll billing
(hexexnatter “"RTB") is i1ncompatible with the implementation
of the LNP, so the Company will be forced to eliminate it.
PRTC alsc alleges, that the changes to be made in the network
to implement tne number pooling, same as the LNP, require the
elimination of the RTB. It indicated that implementing the
LNP will ©prevent the wireline service carriers from
determining which calls are directed to a wireless service
carrier.

Should the modification proposed by PRTC be adopted, the
clients of PRTC calling from a wireline telephcone to a
cellular associated to a different local network, will have
to, 1n addition to raving for the call as a long distance, to
di1al in a different manner, that is, using prefix 1. As a
result, PRTC indicated 1t 1is conducting an educational
campaign, to start in 30 days, prior to said implementation,
at a cost of approximately $400,000.

Likewise, it is PRTC’ position that in other states in
which its matrix ccmpany, Verizon, offers local service, the

KTB has been eliminated from the respective rates to remove
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sald opticon.*

On the other hand, the companies, with the exception of
Sprint, cppose FRTC's proposal. Centennial, alleged that
PRTC’'s actions will have the effect of degrading severely the
value of the wireless services renderaed in Puerto Rico.
Similarly, it argues that routing the calls in the way PRTC
propcses, handing over the traffic tc the long distance
carriers (“IXC"), will cause a congestion in its network,
entailing the degradation of the telecommunications services
in Puerto Rico, coverloading the facilities and causing
unnecessary delays in the processing of calls.

Centennial sustains that PRTC’s proposal concerning the
elimination of the RTB, 1s not a direct result of the need to
implement LNP, because there is a mechanism of verification
through the local routing number (“LRN“). It alleges that in
this controversy what 1s intended is to reclassify minutes of
traffic that are now :ccal for consumers, to intraisland long
distance traffic. Centennial emphasizes the fact that there
are interconnection agreements between the wireless companies
and DPRTC, in which, 1in addition to the billing system,
agreements have been reached for the routing system, making

thegse local calls

Affidavit of Michael O'Connor, Respcnse, of October
g, 2003.



Finally, Centennial sustains that PRTC’s proposal is a
strategy with the purpose of increasing significantly its
revenues, Dbecause 1f reclassified to intraisland long
distance traffic, the calls in question would entail the
payment of access charges for said traffic, in addition to
generatinc income for PRIC for the long distance service it
alsc renders.

Cingular rvaises that the elimination of the RTB is not
justified. It argumentes that PRTC has not received a
“Benafide FReguest” and that PRTC has not effectively
explained tne technical problems it alleges to be
confronting TLD and AT&T oppouse it, egually, with similar
arguments. AT&T adds that a term cf not less than six months
{or companies and clients should be provided, from the date
in which the elimination c¢f the RTB is decided to perform the
pertinent changes and notifications to their clients.
sprint, on the other hand, sustains that it will be available
to start the service in the date prcovided and any action
contrary tc PRTC, will be a viclation of the federal
provisions applicable.

In its Reply, PRTC opposes the arguments of the companies
and sustains its position that technical consideratiocns
require the elimination of the RTB, arguing its obligation to
cffer intermcdal LNP in November 24, 2003, supported by the
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intention of Sprint to start carrying numbers on said date.
DISCUSSION:

Having examined the positions of the parties, and after
a careful analysis of the controversy, this Board concludes
the impliementatlion of the LNP under the scheme proposed by
PRTC is 1nappropriate, that is, taking as consideration the
elimination of the RTR.

It is reccssary to clarify that, contrary to what PRTC
intends to do, the decision we are making herein does not
prevent nor affects the implementation of the LNP in Puerto
Rico as set forth by the Federsl Communications Commission
("FCC” by 1ts acronym 1in English}. PRTC has adopted the
positicn that the sole manner of offering intermodal LNP in
Puerto Rico 1is through the elimination of the RTB. However,
it is clear that the FCC never included in its decisions
regarding this matter the way in which the ILECs, such as
PRTC, would implement the service, leaving this type cf

decision to the supervision of the states’. The elimination

Since the end of 2000, this Board initiated, jointly
with other cowmpanies, a process to develop,
effectively and orderly, the LNP in Puerte Rico,
pursuant to the federal regulations. Since the
peginning, PRTC participated actively and
interestingly never brought up the matter of the
ne=d to eliminate RTB as an indispensable
requirement to implement the LNP.
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of the RTB 1is not imperative for the implementation of the
LNP.*

We reilerate that, different from the allegation by
PRTC, the obligation to implement LNP established by the FCC,
does not obligate PRTC to eliminate the RTE. The opticn
propesed by PRTC to implement LNP is not the appropriate
vehicle for the market of ©Puerte Rico, resulting,
addilionally, inccnsistent with its contractual obligation
We explain ourselves.

1. Impact eon the network:

It is a ccncern the impact on the network that FRTC's
proposal may have, affecting the current capacity and
facilities o©of the companies offering the long distance
service (“IXCs") and lastly, the services of
telecommunication rendered in Puerto Rico. PRTC's intention
cf changing substantially the way of delivering the traffic
to the IXC, that will in turn finish it to the wirelesgs
company ("CMRS”), would affect the service to consumers,
since the IXCs and the CMRS are not prepared to receive and
finish this traffic. We understand there are no direct
connecrtions between the IXCs and the CMRS, that should be

constructed, requiring later that they pass the technical




tests necessary for their use.

Additionally, we understand that it is neither reasonable
nor sufficrent for the companies to implement such a drastie
change, 1in such a short term as PRTC intends tc impose
(approximately only twe months) The Zoard understands the
inplementation proposed by PRTC will have a negative effect
on the telephcne network. Our action is necessary to prevent
a degradation of the network.

2. Interconnection agreements.

On the «c¢ther hand, we recognize the existence of
interconnectiocn contracts betweenn PRTC and wireless
companies, through which the parties incorporated agreements
on billing and traffic routing. The RTB is precisely the
result of having the parties agreed to the form in which the
billing cetween companies for the traffic between the set
service and the cellular wculd be, when the completion of
said traffic is outside the local zone (or NXX) of the zone
originating 1t, and where there 1s no interconnecticn point
or MP. The parties agreed that said traffic would be treated
as local and incorporated a clause setting forth the form of
billing. Said interconnection contracts are in force. As a
matter of fact, several of them have been renewed.

In the contracts of reference, there are clauses
determining the routing. Centennial argues having set up
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with PRTC facilities known as “meet pcints” (MP) where it
receives the traffaic originating from the central offices of
PRTC for completion in i1ts own network. In view of the
existence ot the referred MP, it 1s evident that the traffic
ocbject of this controversy, has been treated as local
traffic, in delivering, at least in the case of Centennial,
in the MP of the same central office in which it originates.
It would be evident, then, that because the traffic is local
by wvirtie of the reouting agreed to between the parties, 1t
does not allow for charge for intraisland long distance. As
a result, the elimination of the RTB dces not imply that the
call to a CMRs where there 1g MP can be treated z= an
intraisland long distance

It arises from the afore that PRTC's proposal impacts the
contracts between the companies, specifically the
interceonnection agreements in force. It is reasonable to
conclude Lhat the cobligation agreed to regarding billing and
routing, 1induced the companies to believe the relationship
would continue. These agreements are required by the
Telecommunications Act of 1996, and Act 213. The same
reguire submission to this Board for the express approval by

this Forum, that may approve or reject the same®. Without our

Chapter 3, Article 5(e}, Act 213.
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approval the contract i1s not valid,

We are concerned about PRTC's proposal, because it
affects directly the 1nterconnection contracts in force,
submitted to and approved by this Beard. The proposed action
may have tne coffect of Tthampering unilaterally these
contracts, a position this Becard cannot endcrse. PRTC
accepted veluntarily the routing of traffic through MP‘s and
the meckenisms of billing of this traffic through RTB® that
it now seeks to eliminate, despate the contractual
chligaticons it has incurred.

In additicn to the above, the federal regulations related
to the LNP demand that if an NXX has been ported, a query be
made, to determine towards which carrier the call should be
destined. The FCC has determined that the responsibility of
conducting this “guery” falls mainly on the carrier before
iast, identified as the N-1. According tc the existing
scheme in the i1nterconnection agreements between the

companies, there are only two carriers: the originating and

It is pertinent to point out that from the
investigation conducted, it arises that 1in several
states the RTB has been used as a billing mechanism
through a tariff, different tec the case of Puerto
Rico, that, as we indicated, it has been made through
a contract. This may be verified in the Affidavit of
Michael O’Connor, submitted by PRTC, at paragraph 2.
The tariff mechanism is substantially different from
the interconnection agreements.
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the ending, with PRTC being the originator’. Under that
scheme, then, PRTC 1s the next to the last carrier, that is
the N-1 and whc should make the query.

PRTC's proposal to eliminate the RTB and deliver the
traffic to the IXCs allows 1t to avoid that responsibility to
act as N-1 and in turn responsibility to make the changes
necessary 1in its switches. By ircorporating the 1XCs, it
would then be these who should perform the query. We wonder
if the proposal we evaluate may be a mechanism to avoid
compliance with its contractual relations and thus evade its
recpeonsibillity to act as N-1.

3. Hampering of the investment by companies.

From another angle, 1t 1s unavoidable to recognize that
the ccmpanies nave made a significant investment, both the
one having set up MPs, as well as these that have used
alternate methods of traffic with PRTC, acquiring from the
PRTC dedicated facilitles. The proposed actions way have the
effect, equally, of hampering the improvements to their
network and the investment incurred by these companies.

4, Notification of the possible elimination of RTEB to

the parties affected.

for purposes cf calls from wireline telephones of
PRTC to wireless telephones.
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Having recognized the impact that the elimination of the
RTB will have on this market, we are, by force, 1lead to
conclude that PRIC was not diligent in notifying the changes
that it now proposes both to the companies and the consumers.
However, from the documents submitted by PRTC in its Response
of Octcher 9, 2002, it arises that in those states in which
Verizon has modified its teriff to remove the option of the
RTBf, the process has been externsive and has entailed
providing adeguate notificaticn both to the companies as well
as to the clients sufficiently in advance,

It arises from the documents submitted that in one of the
cases Verizon notified for the first time to the wireless
companiles, through a communication sent in September 27,
2001, the elimination of the RTB set for Qetober 1, 2002,
that is, practically one year in advance. Subsequently, it
sent a follow-up letter dated July 9, 2002 on the same
subject matter.

Additionally, another communication dated March 31, 2003,
indicates to be a follow-up letter to those sent in September
2001, July 2002 and August 2002 on the elimination of the
RTB, set for Cctober 1, 2003. Here the situation is explained

and 1t is indicated that this is a reminder to the companies,

Florida, Massachusetts, Michigan, New Hampshire, New
York, South Carclina and Vermont.
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indicating that if they have not taken action, they should dc
it. We are not aware that this has been the case in Puerto
Rico.

Also, PRTC’s Response included what is identified as a
"bi1ll insert” to the clients in these jurisdictions in which
Verizon renders services, notifying the change and indicating
the same will be incorporated to the entire client-base. It
also states that message started with the bills for December
2000, and would appear hereafter for a period of each
alternate month, in the bills for February, April, June,
August and QOctober 2003.

Iz is evident from the above that in those jurisdictions
in which Verizon acted with sufficient diligence and
promptness te provide adeqguate notification, both to the
atfected companies, as well as to the clients to warn them of
the impact ©of what the elimination of the RTB represents in
those markets, If PRTC had known for a considerable amount
of time of the implementation of the LNP and if it did so an
other jurisdictions, how can it explain that in Puerto Rico
the same diligence has not been used? This Board is concerned
about the absence of information among consumers relative to

the changes that will be implemented (for example, the way of

dialing), and also about the economic impact the elimination

of the RTB would represent.

L
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5. The entire terrjitory of Puerto Rico is not found in
the definition made by the FCC of the 100 “Largest
Metropeclitan Statistical Areas™ {(LMSA).

Ppproximately two thirds of fhe Island of Puerto Rico do

not fall under the category of being a LMSA. It is to said
LMSA to whom the okligaticn imposed by the FCC to adopt the
inter modal LNP 1in November 24, 2003 is applicable. However,
PRTC has assumed the position of adopting the service for the
entire Island, only through the elimination of the RTE, with
the result cof affecting the consumers, as well as the
companies. Under the Federal Law, in those areas not
classified as LMSAs, PRTC may implement the LNP in a term of
six months after receiving a bona fide applicatlion,
permitting the performance of the changes necessary in its
systems to offer the service. Therefcre, it is unexpected,
PRTC's position in wanting to implement this process in all
of Puerto Rico at this time, a position that we cannot
endorse.

6. Impact on the reduction of local zones.

Finally, we refer to the information made public by PRTC

cf the elimination ¢f €8 existing local zones next January,

that will be reduced to ten, 1in a process to start next

Jenuary, that is, a bit over a month from this date. Said
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action will ciaange significantly the scope of
telecommunications service in Puerto Rico and will have an
impact both on the companies providing the telecommunicaticns
service in Puerto Riaico, as well as in the consumers.

The 1r1eduction of zones will reguire PRTC to make
significant changes in many instances, particulariy in the
network, 1nclucding the dialing pattern. As a result, many
calls that are now, because there are 68 zones, long
distance, will stcp being leong distance and will become local
calls. It seems tc us that in view of such a significant
change 1n this industry, perhaps it 1g not the most
prudential time to eliminate the RTB, that entails having the
consumer paving for these calls as intraisland long distance,
something that may vary after January 1, 2004.

Additionally, lastly, FRTC's argument to the effect that
it cannot perform changes to the network to identify calls
after implewenting the LNP, due to problems in its switches
and because it would be too costly, is defeated with the
changes to the network that 1t will have to carry out
starting over the next few weeks as a result of the reduction

1nn zenes.

6. The existence of a technical impairment has not been

proven.
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This EBoard understands that PRTC has not produced
substantial evidence of a technical impairment forcing it to
eliminate the RTB. 1In choosing to eliminate the RTB, PRTC
alleges to be cstopped from being the N-1 and conducting the
query. However, under the current scheme with the companies,
the same can be performed being effectively the first to the
last carrier (N-1).

We are not persuaded the elimination of the RTB is
appropriate st this time and under the c¢ircumstances
evaluated., The proposed action clashes with the best
interests of the Puerto Rican consumer, the stability of the
te_ephone network and the telecommunications service in
Puerto Rico.

According to the afore discussed, and the arguments of
the parties, this Board adopts the following

FINDINGS OF FACT:
1. Eliminating the RTB 1s not an imperative nor a
condition to the i1mplementaticn of the intermeodal
LNFP in Puertc Rico

2. The eliminatien of the RTB proposed by PRTC may

have a negative impact in the network, affecting

the telecommunications services offered in Puertoc

Rico.

3. There are interconnection agreements between PRTC
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and CMRS, in force and approved by this Board, that
may be affected by the proposal of PRTC and that
are not allowed to be unilaterally amended.

4 Under the current contractual scheme between PRTC
and the (MRS, there are only two carriers, being
the first who should conduct the guery.

5 PRTC was not diligent in notifying the companies
and consumers of the elimination of the RTB and the
impact of said action

6. With the reducticn in the local zones proposed by
PRTC, sgignificant changes and investment in the
network are required, so that the argument about
the econcmic effect it represents for PRTC to
perform the changes to maintain the RTB loses
impact

7. Because the entire territory cof the Island of
Puerto Rico 1is not a LMSA, the implementation of
the LNP in the entirety of the Island as cof
November 24, 2003 is not reguired.

PRTC has not established the existence of a technical
impalrment obligating it to implement the LNP under a single
alternative

CONCLUSIONS OQF LAW:
The provisions in Act 213 of 1996, empower this Board to
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analyze and determine the needs and interests of the people
of Puerto Rico concerning the development  of the
telecommunications industry.

This Board, as part of the faculties bestowed upon it by
the legislator in its Hapilitating Act, Act 213 cof 1996, is
empowered and obligated to guaranty the enjoyment offered
without fear of unreasornable interrupticns.® Addationally,
the service of telecommunications is recognized as one
pursuing a goal of high public interest’® that this Board is
called to protect.

Act 213 reguires, likewise, that in the use of 1ts
faculties, this Board approve the interconnection contracts
for their validity The acticon proposed by PRTC may have the
effect of affecting unilaterally the contracts adopted by the
parties and approved by this Beoard, in contravention of Act
213. It is unguestiocnable that any amendment to these should
be submitted and approved by this Board. This had not
happened 1n this case, so that the effectiveness and validity
of the contracts between the parties is recognized.

The Board has been commigsicned to protect the public

interest, as per express faculty of its Habilitating Act, so

0

Chapter I, Article 2{(x), Act 213.
10 Chapter I, Article 2(a), Act 213.
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that 1n the discharge of said responsibility, it cannot
endorse the proposal by PRTC which may have a negative impact
in the consumers.

All the actions, regulations and findings of the Board
will ke governed by the Federal Communications A&Act, the
public interest and specially by the protecticn of the rights
of consumers.'" In conformance with that mandate and by the
cgrounds discussed 1in this Resolution and Order, this Board
RzZSOLVES AND CRDERS:

The PRTC is ORDERED to implement LNP so that it is
consistent with the expressed in this Resolution and
Order.

PRTC is hereby FOREWARNED that it cannot eliminate
the RTB based on the grounds discussed herein,.

A publi¢ hearing is set for Thursday, January 15,
2004, at 9:30 a.m., in which the preobability of
eliminating the RTB will be discussed in light cf the
implementation by PRTC of ten local zones in
substitution for the 68 existing.

Notify this Resolution and Order to the parties in the

instant case:

CENTENNIAL PR, ALEXANDER TORRES MARTINEZ, PO BOX 71514, SAN

Chapter I, Article 7(f), Act 213
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JUAN, PR 00935-8614

SPRINT, MIGUEREL J RODRIGUEZ MARXUACH. PO BOX 166236, SAN JUAN,
PR 00908-6636

PRTC, WALTER ARROYO CARRASQUILLO, PO BOX 360998, SAN JUAN, PR
00936-0598

VERIZON WIRELESS, JUAN DELIZ ROMAN, 1515, RCOSEVELT AVENUE,
i1 FLOOR, SAN JUAN, PR 00920-27900

CINGULAR WIRELZSS, FRANCISCO SILVA, PO BOX 192830, SAN JUAN,
PR, 00919-2830

AT&T OF PR, COURINEY WYNTER, PO 30X 10288, CAYEY, PR 00737-
9600

AT&T WIRELESS, JEANNE HABIB, IBM BLDG. SUITE 2000, 654 MUNCZ
RIVERA AVENUE, SAN JUAN, PR 00918

TELEFONICA LARGA DISTANCIA, LEONOR RIVERA LEBRON, PO BOX
70325, SAN JUAN, PR 00926-8325

PRIMUS TELECOMMUNICATIONS, MELISA NEAL, METRO OFFICE PARK #6,
SUITE 202, GUAYNABO, PR 00968

MOVISTAR, LEONQOR RIVERA LEBRON, METRO OFFICE PARK, BLDG. 17,

2 STREET, SUITE 600, GUAYNABO, PR 00368

It was so agreced by the Board this November 20, 2003.

/e/igned: Illegible Phoebe Forsvthe Isales, President
/s/igned: Illegible Vicente Aguirre Iturrino, Associlate
/s/iagned: Illegible Jorge L. Bauermeister, Associate



CERTIFICATE

I CERTIFY this to be a true and correct copy ©f the
Reso.ution and Order approved by the Board in November 20,
2003, I CERTIFY that on this Novewber 20, 2003, I have
torwarded a copy of this Resclution and Crder te the parties
indicated in the CERTIFICATE OF SERVICE and have proceeded to
its fz:2ling 1n the record

IN WITNESS THERRCF, T sign this in San Juan, Puerto Rico,
this November 20, 2003.

/e/igned: Illegible

CICRAH J. MONTES GILORMINI

Clerk of the Bocard

-CERTIFIED-
To be a correct translation made
ardfor subnnntrd by the interested party
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